
Minnesota Supreme Court Administrator 

June 8,200l 

Re: Susan M. Zachman, et al. v. Mary Kiffmeyer, et al. 
Supreme Court File No. CO-01-160 

Thomas 6. Heffelfinger 
Direct Dial: (612) 349-5647 
theffelfinger@bestlaw.com 

OFFICE OF 
APPEI. l.PTr= C0lJR-B 

JUN 1 3 2001 

FILED Frederick K. Grittner 

305 Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155-6102 

Dear Mr. Grittner: 

Enclosed for filing in connection with the above-referenced matter please find 
the original and three copies each of the following: 

1. Petitioners’ Motion to Lift Stay and Appoint Panel; 

2. 

3. 

4. 

Petitioners’ Memorandum of Law in Support of Motion to Lift Stay and 
Appoint Panel; 

Affidavit of Thomas B. Heffelfinger, with exhibits A and B; and 

Proposed Order. 

By copy of this letter with enclosure, copies of the above-referenced items are 
being provided to Mary Kiffmeyer, Secretary of State of Minnesota, and to Mike 
Hatch, Attorney General, State of Minnesota. 

Thank you for your assistance in this matter. 

Sincerely, 

BEST & FLANAGAN LLP 

L 

/E&3. &--@- 

Thomas B. Heffelfinger 
TBH:jmt 
Enclosures 
cc: Mary Kiffmeyer, Secretary of State (w/enc.) 

Mike Hatch, Esq., Attorney General (w/enc.) 
Charles R. Shreffler, Esq. (wlenc.) 

153842 

BEST a FLANAGAN LLP BEST a FLANAGAN LLP 
ATTORNEYS AT LAW ATTORNEYS AT LAW 

4000 US Bank Place 4000 US Bank Place 
601 Second Avenue South 601 Second Avenue South 
Minneapolis, Minnesota 55402-4331 Minneapolis, Minnesota 55402-4331 
Telephone 612 339 7121 Telephone 612 339 7121 
Facsimile 612 339 5897 Facsimile 612 339 5897 
www.bestlaw.com www.bestlaw.com 



OFFICE OF 
M’PE! LAI-F muR’= 

JUN 1 3 2001 
STATE OF MINNESOTA 

IN SUPREME COURT 

CO-01-160 

Susan M. Zachman, Maryland Lucky R. 
Rosenbloom, Victor L.M. Gomez, Gregory 
G. Edeen, Jeffrey E. Karlson, Diana V. 
Bratlie, Brian J. LeClair and Gregory J. 
Ravenhorst, individually and on behalf of all 
citizens and voting residents of Minnesota 
similarly situated, 

Petitioners, 

vs. 

Mary Kiffmeyer, Secretary of State of 
Minnesota; and Doug Gruber, Wright 
County Auditor, individually and on behalf 
of all Minnesota county chief election 
officers, 

MOTION TO LIFT 
STAY AND 
APPOINT PANEL 

Respondents. 

To: The Honorable Kathleen Arm Blatz, Chief Justice of the Minnesota Supreme Court, 
305 Minnesota Judicial Center, 25 Constitution Avenue, St. Paul, MN 55 155-6 102: 

By Order dated March 2,2001, the Court granted Petitioners’ motion to appoint a special 

redistricting panel. The Court stayed appointment of the panel pending a determination “that 

panel action must commence in order that the judicial branch can fulfill its proper role in 

assuring that valid redistricting plans are in place in time for the 2002 state legislative and 

congressional elections. . . .” 622 N.W.2d 561,563-64 (Minn. 2001). 



Petitioners respectfully request that the Court lift the stay at this time, and appoint a 

special redistricting panel. The grounds for this motion are: 

1. The rationale for the stay, deference to the Legislature, no longer exists. The 

Court has respected the “primacy of the legislative role in the redistricting process.” Id. at 563. - 

The Legislature has now adjourned without reaching agreement on the principles to be followed 

in preparing legislative and congressional redistricting plans, and also without agreement on 

specific redistricting plans. 

2. Time is of the essence. Ten years ago, the Court appointed a special redistricting 

panel on June 4, 1991. That appointment followed the Legislature’s passage of legislative and 

congressional redistricting plans. The primary role of that panel was the review of one 

redistricting plan that had been approved by both Houses of the Legislature. This year, the 

Houses of this Legislature have disagreed on both principles and plans and the panel will be 

required to determine redistricting principles and then to draw legislative and congressional plans 

consistent with those principles. These tasks will certainly be more time consuming than the 

tasks undertaken by the 1991 panel. Further, adoption of congressional and legislative 

redistricting plans does not complete the work of redistricting. At that point, other governmental 

units (e.g., counties, municipalities, school districts) will need time to complete their redistricting 

work. To reduce voter confusion and the potential for disenfranchisement in the 2002 elections, 

the public is better served if the judicial tasks related to redistricting would be completed in 

2001. 
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This Motion is based upon the Memorandum of Law and Affidavit of Thomas B. 

Heffelfinger filed herewith. 

Respectfully submitted. 

Dated: June 3 _ 2001. BEST & FLANAGAN LLP -, 

- 
pi biiL&Ld ,/-- f+L. I 

Thomas B. Heffelfinger, #4!!28g - 

Dated: June 8,2001. 

4000 US Bank Place- 
601 Second Avenue South 
Minneapolis, MN 55402-433 1 
(612) 339-7121 

SHREFFLER LAW FIRM, P.A. 

Charles R. Shreffk, #l S3$&5 
2 116 Second Avenue South 
Minneapolis, MN 55404-2606 
Telephone: (612) 872-8000 

Attorneys for Petitioners 
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AFFIDAVIT OF SERVICE 

JEANNE M. TROUP, being duly sworn, on oath says that on June 8,2001, she served 
true and correct copies of the following documents in the Susan M. Zachman, et al. v. Mary 
Kiffmeyer, et al. matter, Supreme Court File No. CO-01-160, as follows: 

1. Petitioners’ Motion to Lift Stay and Appoint Panel; 

2. Petitioners’ Memorandum of Law in Support of Motion to Lift Stay and Appoint 
Panel; 

3. Affidavit of Thomas B. Heffelfinger, with exhibits A and B; and 

4. Proposed Order. 

upon: 

Mary Kiffmeyer 
Secretary of State 
180 State Office Building 
100 Constitution Avenue 
St. Paul, MN 551551299 

Mike Hatch, Esq. 
Attorney General 
102 Capitol Building 
Aurora Avenue 
St. Paul, MN 55155 

by depositing true and correct copies of the foregoing documents with the United States mail in 
pre-paid envelopes addressed to the above-named individuals, at the above-listed addresses, 
the last-known addresses for same. 

JE 

Subscribed and sworn to before me 
this 8th day of June, 2001. 

A2%b4- 
Notary Public 
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STATEOFMINNESOTA 
IN SUPREME COURT 

CO-01-160 

Susan M. Zachman, Maryland Lucky R. 
Rosenbloom, Victor L.M. Gomez, Gregory 
G. Edeen, Jeffrey E. Karlson, Diana V. 
Bratlie, Brian J. LeClair and Gregory J. 
Ravenhorst, individually and on behalf of all 
citizens and voting residents of Minnesota 
similarly situated, 

Petitioners, 

vs. PETITIONERS’ 
MEMORANDUM OF LAW 

Mary Kiffmeyer, Secretary of State of 
Minnesota; and Doug Gruber, Wright 
County Auditor, individually and on behalf 
of all Minnesota county chief election 
officers, 

IN SUPPORT OF MOTION 
TO LIFT STAY AND 
APPOINT PANEL 

Respondents. 

By Order dated March 2,2001, the Court granted Petitioners’ motion to appoint a special 

redistricting panel. The implementation of that Order was stayed pending a determination “that 

panel action must commence in order that the judicial branch can fulfill its proper role in 

assuring that valid redistricting plans are in place in time for the 2002 state legislative and 

congressional elections.” 622 N.W.2d 561, 563-64 (Minn. 2001). Petitioners respectfully 

submit that the judicial role in the current redistricting process should now commence. 

Petitioners therefore request that the Court lift the stay at this time and appoint a special 

redistricting panel. Petitioners base this request on the following grounds: 

F--- 



A. The Legislature has adjourned without passage of a redistricting plan. 

This Court recognizes the “primacy of the legislative role” in redistricting. Id. at 563. In - 

deference to the Minnesota Legislature, the Court stayed judicial action on redistricting. At that 

time, the Legislature was still in session. The Legislature has now adjourned, failing to pass a 

redistricting bill for the Governor’s review. 

The Minnesota House and Minnesota Senate failed to reach agreement on the principles 

to be followed for legislative and congressional redistricting. Each body passed its own set of 

redistricting principles. SF. 1326 and H.F. 2488, 82”d Session (2001). Due to the Legislature’s 

adjournment, the conference committee on redistricting principles has now been discharged 

without an agreement. See Minn. Legislature, Joint Rule 3.02(a). 

An agreement on redistricting principles is a necessary precursor to the Legislature’s 

consideration of legislative and congressional redistricting plans. Without an agreement on 

principles, the two houses lack the necessary foundation to evaluate and pass redistricting plans. 

Rep. Gregory Gray (DFL-Minneapolis) was reported as stating, during the May 16,2001, 

meeting of the House Redistricting Committee, that 

Since the Senate’s bill on redistricting principles differs 
from the House bill, . . . reaching a compromise agreement 
would be impossible. 

Drawing the Lines, SESSION WEEKLY, May l&2001, at 3. 

As a result, the House and Senate each passed redistricting plans based on their 

respective principles. On May 17,2001, the Senate passed the legislative and congressional 

redistricting plans approved by the Senate Redistricting Committee. SF. 2377, 82”d Session 

(2001). On May 19,2001, the House passed the legislative and congressional redistricting plans 

approved by the House Redistricting Committee. H.F. 25 19 and H.F. 25 16, 82nd Session (2001). 
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According to the Session Weekly, the House bill is “significantly different from the 

Senate Plan.” Redistricting plans passed, SESSION WEEKLY, May 25,2001, at 7. A conference 

committee on redistricting plans was established but has been discharged without agreement due 

to session adjournment. Minn. Legislature, Joint Rule 3.02(a). There has been no legislative 

activity on redistricting, either on principles or plans, since adjournment. Affidavit of Thomas B. 

Heffelfinger, f[ 4. 

Regarding the changes that the Senate and House plans propose for various legislative 

districts, the Star Tribune reported that: 

Few [legislators] seemed to take their proposed fortune or 
misfortune too seriously. That’s because legislators expect 
that the DFL Senate and Republican House won’t agree on 
redistricting plans and that the final versions will be drawn 
by a court. 

Parties fault each other on redistricting, MINNEAPOLIS STARTRIBUNE, May 16,2001, at Bl . 

In sum, the Legislature has had its opportunity to pass redistricting plans. The 

Legislature was not able to accomplish this task. There is, therefore, no longer grounds for the 

Court to stay appointment of a special redistricting panel. 

B. Time is of the essence. 

Ten years ago, the Legislature passed redistricting plans in May 1991. Chapter 246, 

Minn. Stat. $6 2.403-2.703 (Supp. 1991). A special redistricting judicial panel was appointed on 

June 4, 199 1. The history of the 199 1 special panel is instructive regarding the amount of time 

necessary for a special panel to complete its tasks. Because the 1991 Legislature had agreed on 

redistricting principles and also had adopted redistricting plans, the 199 1 panel could start its 

constitutional review based on the work already done by the Legislature. On redistricting 

principles, the panel issued a pretrial order on July 26, 1991, directing the parties to “submit 
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responses to the criteria adopted by the Minnesota Legislature for legislative and congressional 

redistricting plans.” Cotlow, et al. v. Growe, et al., No. CS-91-985 (Spec. Redist. Panel Dec. 9, 

199 1) (order on legislative redistricting) at 7 9.’ On September 13, 199 1, the panel issued 

another pretrial order adopting final criteria for legislative and congressional redistricting. Id. at - 

7 12. This year, because the Legislature has not agreed on redistricting principles, the panel’s 

consideration of, and adoption of, redistricting principles may require more effort than was 

required ten years ago. 

Similar concerns arise for the work of preparing the redistricting plans. The preliminary 

legislative redistricting plan issued by the panel in November 1991 was “essentially Chapter 246 

with the [legislatively passed] technical corrections.” Growe v. Emison, 507 U.S. 25,29, 113 

S.Ct. 1075, 1079 (1993). This year, the special redistricting panel will not have the same head 

start. It will be the responsibility of that panel to draw legislative and congressional plans, not 

just review such plans. Because this panel does not have the advantage of an agreed legislative 

plan which was enjoyed by the 199 1 panel, this panel is already behind schedule. 

Also, ten years ago, the state court proceedings were farther along when the special 

redistricting panel was appointed. For instance, intervenors had already joined the litigation. In 

comparison, the pending Zachman v. Kiffmeyer district court action has been stayed. The panel, 

therefore, will need to allow time to consider motions from intervenors in that action, if any, or 

to consolidate actions if other redistricting suits are filed. 

By statute, the new legislative and congressional district boundaries must be enacted by 

March 19,2002. Minn. Stat. 5 204B. 14, subd. la. Accomplishment of the judicial tasks for this 

redistricting litigation will require some very tight deadlines. Preliminarily, the panel must be 

’ A copy of this Order is included at Exhibit A to Affidavit of Thomas B. Heffelfinger filed 
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appointed. Then time must be set aside for intervention and/or consolidation. The first 

substantive task would likely be a hearing on redistricting principles with time on either side of 

such a hearing for briefing and deliberation. Once principles are established, the panel must 

undertake the fact-intensive task of establishing legislative and congressional plans consistent 

with constitutional principles. Finally, the schedule must allow time for possible appellate 

review. With a statutory deadline just over nine months away, time is of the essence. 

Some legislators may believe that given enough time and meetings, the Legislature and 

the Governor may “eventually” come to an agreement on principles and plans. See Affidavit of 

Thomas B. Heffelfinger. Waiting for the Legislature and the Governor to “eventually” get 

around to agreeing on redistricting, however, is wholly inconsistent with the tight statutory 

deadline for redistricting. The Legislature has already had six months to develop redistricting 

principles and plans, and has failed to do so. It is wholly speculative to believe that the 

Legislature and Governor could agree, given more time. Deferring judicial actions based upon 

speculation is inconsistent with the tight deadline established by Minnesota law. 

The statutory deadline does not allow enough time for election officials to accomplish the 

tasks that follow the adoption of new legislative and congressional plans. According to Secretary 

of State Mary Kiffmeyer, the statutory deadline “should be viewed as the most extreme scenario 

permitted by current law.” Letter from Mary Kiffmeyer, Minnesota Secretary of State, to Rep. 

Erik Paulsen, Minnesota House of Representatives (May 15,2001), attached as Exhibit B to the 

Affidavit of Thomas B. Heffelfinger.* According to Secretary Kiffmeyer: 

herewith. 
2 The same letter was sent to all members of the Minnesota Senate and House. 

153752 5 



. 

’ : . L 

While the law may permit passage of a plan as late as 
March, 2002, prudent public policy demands that a 
redistricting plan be enacted long before that deadline. 
Because redistricting will result in significant changes to 
government boundaries at nearly every level, time is a 
critical element to managing these transitions. 

Id. (emphasis added). In other words, the real deadline should be approximately January 1, - 

2002, in order to allow the time necessary for county and municipal redistricting, for candidate 

identification, and for precinct caucus preparations. 

Finally, there is an additional factor regarding timely state court action on redistricting. 

In Growe v. Emison, the Supreme Court reiterated its prior holdings that “state courts have a 

significant role in redistricting.” 507 U.S. 25, 33, 113 S.Ct. 1075, 1081. 

The power of the judiciary of a State to require valid 
reapportionment or to formulate a valid redistricting plan 
has not only been recognized by this Court but appropriate 
action by the States in such cases has been specifically 
encouraged. 

Id., quoting Scott v. Germano, 381 U.S. 407,409,85 S.Ct. 1525, 1527 (1965). Further, “the 

Constitution leaves with the States primary responsibility for apportionment of their federal 

congressional and state legislative districts.” Growe, 507 U.S. at 34, 113 S.Ct. at 1081. 

The Supreme Court held, in Growe, that “the District Court erred in not deferring to the 

state court’s timely consideration of. . . reapportionment.” Id. at 37, 113 S.Ct. at 1083 - 

(emphasis added). 

Absent evidence that these state branches will fail timely to 
perform that duty, a federal court must neither affirmatively 
obstruct state reapportionment nor permit federal litigation 
to be used to impede it. 

Id. at 34, 113 S.Ct. at 1081 (emphasis added). 
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. . 

Timely action by the state judiciary is now required to protect the federal Constitutional 

responsibility and authority delegated to the State of Minnesota to apportion congressional and 

legislative districts. If the state judiciary fails to act, the potential for federal court action will be 

increased. “German0 requires deferral, not abstention.” Id. at 37, 113 S.Ct. at 1082. - 

CONCLUSION 

The initial rationale for a stay of this action no longer exists. The Legislature has 

adjourned, sending to the Governor neither a bill on redistricting principles nor a bill on 

redistricting plans. Given the minimal time available for the state judiciary to now take up the 

task of redistricting, Petitioners respectfully request that the Court lift the stay at this time, 

appoint a special redistricting panel and direct this panel to take such action as is appropriate for 

the timely adoption of legislative and congressional redistricting plans. 

Respectfully submitted, 

Dated: June x, 2001. BEST & FLANAGAN LLP 

w A- 4 &!&!&A,&+& 
Thomas B. Heffelfi&&, #4328X d 

- 4000 US Bank Place 
601 Second Avenue South 
Minneapolis, MN 55402-433 1 
(612) 339-7121 

Dated: June 8,200l. 
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SHREFFLER LAW FIRM, P.A. 

c%-wAw, 
Charles R. Shreffler, #83295 

2116 Second Avenue South 
Minneapolis, MN 55404-2606 
Telephone: (6 12) 872-8000 

Attorneys for Petitioners 
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AFFIDAVIT OF SERVICE 

JEANNE M. TROUP, being duly sworn, on oath says that on June 8, 2001, she served 
true and correct copies of the following documents in the Susan M. Zachman, et al. v. Mary 
Kiffmeyer, et al. matter, Supreme Court File No. CO-01-160, as follows: 

1. Petitioners‘ Motion to Lift Stay and Appoint Panel; 

2. Petitioners’ Memorandum of Law in Support of Motion to Lift Stay and Appoint 
Panel; 

3. Affidavit of Thomas B. Heffelfinger, with exhibits A and B; and 

4. Proposed Order. 

upon: 

Mary Kiffmeyer 
Secretary of State 
180 State Office Building 
100 Constitution Avenue 
St. Paul, MN 551551299 

Mike Hatch, Esq. 
Attorney General 
102 Capitol Building 
Aurora Avenue 
St. Paul, MN 55155 

by depositing true and correct copies of the foregoing documents with the United States mail in 
pre-paid envelopes addressed to the above-named individuals, at the above-listed addresses, 
the last-known addresses for same. 

JE 

Subscribed and sworn to before me 
this 8th day of June, 2001. 

Notary Public 

DAWN C. MARSHALL 
NOTARY PUBLIC-MINNESOTA 
My Commission Expires Jan. 31,2005 
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STATE OF MINNESOTA 
IN SUPREME COURT 

CO-01-160 

Susan M. Zachman, Maryland Lucky R. 
Rosenbloom, Victor L.M. Gomez, Gregory 
G. Edeen, Jeffrey E. Karlson, Diana V. 
Bratlie, Brian J. LeClair and Gregory J. 
Ravenhorst, individually and on behalf of all 
citizens and voting residents of Minnesota 
similarly situated, 

Petitioners, 

vs. 

Mary Kiffmeyer, Secretary of State of 
Minnesota; and Doug Gruber, Wright 
County Auditor, individually and on behalf 
of all Minnesota county chief election 
officers, 

Respondents. 

ORDER 

WHEREAS, the Court previously granted Petitioners’ motion to appoint a Special 

Redistricting Panel of three (3) judges to hear and decide challenges to the validity of state 

legislative and congressional districts based on the 2000 census; and 

WHEREAS, the Court stayed appointment of the Special Redistricting Panel; and 

WHEREAS, the grounds warranting a stay of this appointment no longer exist. 

THEREFORE, based on the files and pleadings herein, 

IT IS HEREBY ORDERED that the stay herein is lifted and that the judges identified on 

Exhibit A, attached hereto, are appointed as the Special Redistricting Panel to hear and decide all 



matters, including all pretrial and trial motions, in connection with the disposition of the above- 

entitled action and any related or consolidated actions. 

IT IS FURTHER ORDERED that the Special Redistricting Panel shall take such action 

as is appropriate for the adoption of legislative and congressional redistricting plans prior to 

January 1,2002. 

Dated: ) 2001. BY THE COURT: 

Chief Justice Kathleen Anne Blatz 
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EXHIBIT A 

The Honorable 7 Judge of the 

The Honorable , Judge of the 

The Honorable , Judge of the 
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STATE OF MINNESOTA 
IN SUPREME COURT 

CO-01-160 

Susan M. Zachrnan, Maryland Lucky R. 
Rosenbloom, Victor L.M. Gomez, Gregory 
G. Edeen, Jeffrey E. Karlson, Diana V. 
Bratlie, Brian J. LeClair and Gregory J. 
Ravenhorst, individually and on behalf of all 
citizens and voting residents of Minnesota 
similarly situated, 

Petitioners, 

vs. 

Mary Kiffmeyer, Secretary of State of 
Minnesota; and Doug Gruber, Wright 
County Auditor, individually and on behalf 
of all Minnesota county chief election 
officers, 

Respondents. 

AFFIDAVIT OF 
THOMAS B. HEFFELFINGER 

STATE OF MINNESOTA ) 
> ss. 

COUNTY OF HENNEPIN ) 

THOMAS B. HEFFELFINGER, being first duly sworn and upon oath, deposes 

and states as follows: 

1. I am an attorney at Best & Flanagan LLP, and, in that capacity, am one of 

the attorneys for Petitioners Susan M. Zachman, Maryland Lucky R. Rosenbloom, Victor L. M. 

Gomez, Gregory G. Edeen, Jeffrey E. Karlson, Diana V. Bratlie, Brian J. LeClair and Gregory J. 

Ravenhorst in the above-captioned matter. 



2. Attached hereto and made a part hereof as Exhibit A is a true and correct 

copy of the Findings of Fact, Conclusions of Law, and Order for Judgment on Legislative 

Redistricting in Patricia Cotlow, et al. v. Joan Growe, Secretary of State of Minnesota, et al., No. 

(X-91-985 (Dec. 9, 1991). 

3. Attached hereto and made a part hereof of Exhibit B is a true and correct 

copy of a letter from Mary Kiffmeyer, Minnesota Secretary of State to Rep. Erik Paulsen, 

Minnesota House of Representatives (May 15,200l). The same letter was sent to all members 

of the Minnesota Senate and House. 

4. On June 6,2001, I contacted Rep. Erik Paulsen, Chair of the House 

Redistricting Committee, via telephone to determine the current status of redistricting activities 

at the Minnesota Legislature. He informed me that on April 19,2001, the Minnesota Senate 

passed a resolution containing its redistricting principles. On May 1,200 1, the Minnesota House 

of Representatives passed a resolution containing its redistricting principles. Because the House 

and Senate resolutions were in conflict, a conference committee on redistricting principles was 

appointed on May 3,200l. The conference committee met only once, on May 3,2001, but did 

not reach agreement on redistricting principles. Rep. Paulsen further advised me that both the 

House and the Senate have passed separate congressional and legislative redistricting plans. 

Because the House and Senate plans are significantly different from each other, a conference 

committee on redistricting plans was appointed on the evening of May 2 1,200l. Because that 

day was the last day of session, the conference committee has never met. Rep. Paulsen further 

indicated that there have been no meetings of either conference committee, or any related 

working group, since adjournment of the Legislature on May 21,200l. The House has further 

advised that Senate that there must be agreement on principles before plans will be considered. 
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5. On June 8,2001, I contacted Sen. Larry Pogemiller, Chair of the Senate 

Redistricting Committee, via telephone to determine the current status of redistricting efforts in 

the Minnesota Legislature. Sen. Pogemiller advised me that he agreed with the above-mentioned 

procedural history provided by Rep. Paulsen regarding the passage of House and Senate 

conflicting resolutions on principles, the passage of conflicting House and Senate plans and the 

status of efforts by the two conference committees. Sen. Pogemiller also agreed that there have 

been no meetings of either conference committee or related working group since adjournment. 

He stated that the Senate’s “priority for sequencing” at this time was upon the budget. Sen. 

Pogemiller added that he was “optimistic” that “eventually” the Legislature and the Governor 

could agree on a plan. 

6. Although without statutory authority, the Governor’s Citizen Advisory 

Commission on Redistricting (“Governor’s Commission”) has been established to “provide the 

governor with advice on the process used to prepare new congressional and legislative 

redistricting plans . . . .” See Governor’s Citizen Advisory Commission on Redistricting: Home 

Page at www.mnplan.state.mn.us/redistricting. The Governor’s Commission has adopted its 

own set of redistricting principles. Id. Its purpose is not to prepare redistricting plans, but to - 

advise the Governor on “redistricting plans under consideration by the legislature.” Id. On June - 

7,2001, I attempted to contact Joe Mansky, Project Manager for the Governor’s Commission, 

via telephone to determine the status of redistricting from the perspective of the Governor’s 

Commission. I learned that Mr. Mansky is currently away from the office and out of town until 

June 18,2001, and will not return messages until that time. Rep. Paulsen advised me, however, 

that to the best of his knowledge, the Governor’s Commission has not yet provided the Governor 

with any advice regarding the conflicting House and Senate redistricting plans. 
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FURTHER AFFIANT SAYETH NOT 

Thomas B. Heffelfingei y 

Subscribed and sworn to before 
me this M day of June, 200 1. 
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AFFIDAVIT OF SERVICE 

JEANNE M. TROUP, being duly sworn, on oath says that on June 8, 2001, she served 
true and correct copies of the following documents in the Susan M. Zachman, et al. v. Mary 
Kiffmeyer, et al. matter, Supreme Court File No. CO-01-160, as follows: 

1. Petitioners’ Motion to Lift Stay and Appoint Panel; 

2. Petitioners’ Memorandum of Law in Support of Motion to Lift Stay and Appoint 
Panel; 

3. Affidavit of Thomas B. Heffelfinger, with exhibits A and B; and 

4. Proposed Order 

upon: 

Mary Kiffmeyer 
Secretary of State 
180 State Office Building 
100 Constitution Avenue 
St. Paul, MN 551551299 

Mike Hatch, Esq. 
Attorney General 
102 Capitol Building 
Aurora Avenue 
St. Paul, MN 55155 

by depositing true and correct copies of the foregoing documents with the United States mail in 
pre-paid envelopes addressed to the above-named individuals, at the above-listed addresses, 
the last-known addresses for same. 

Q2&4cL 
JE E M. TROUP 

Subscribed and sworn to before me 
this 8th day of June, 2001. 

A2fw4w 
Notary Public 

DAWN C. MARSHALL 
NOTARY PUBLIC-MINNESOTA 
My Commission Expires Jan. 31,2005 
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BTATIC OF MIElUE8OTA 

BPECXNI Rmf8TRICTnw PmlEIJ 

C8-91482 

Patricia Cotlow, 'Phillip Krase 
Sharon LaComb, James Stein, and 
Theodore Suas, individually and 
on behalf of all Citizens of 
Minnesota similarly eituated, 

Plaintiffs, 

and 

John Walker, Howard Miller, 
Don Sudor, and Nkajlo Vangh, 

Plaintiff-Intervenom, 

vs. 

Joan Grove, Secretary of State 
of Minnesota; and Patrick ET, 
O'Connor, Hennepin County Auditor, 
individually and on%ehalf of all 
Minnesota county chief election 
officeq5, 

Defendants, 

and 

The Seventy-seventh Winneeota 
State House of Representative8 
and the Seventy-seventh Minnesota 
State Senate, 

Defendant-Ititers. 

9/- I 

/;56 n a 
?IBTDIt4QS OF PACT, 

CorEL0810bT8 Ob LAW, am 
ORDEW FOR J7mammol? 

LBOIBI;BTTVE BZDISmICTINU 

The Special Redistricting Panel convened hearings on Jirly 26, 

August " 29, September 24, October 16, November 14, and Dece+er 3, 

1991. . 

EXHIBIT A 



. x’ 1 

Plaintiffs vere represented by Alan g Ueinblatt, Weinblatt c 

Davis; plaintiff-intervenore vere represented by Bruce o"I Willis 

and Hark B. Peterson, Popham, Haik, Schnobrich & Kaufman, Ltd.; 

defendant Joan Grove, Secretary of State, vas represented by J& 

R. Tunheim, Chief Deputy Attorney General, and Jocelyn Olson, 

Assistant Attorney General; defendant Patrick H. O'Connor, Hennepin 
J' 

County Auditor, vas represented by. Micha&l 0. Freeman, Hehnepln 

County Attorney, and Toni A. Beitz, Senior Assiratant Nennepin 

County Attorney; and defendant-fntervenofe were represented by 

John D. FrenJch aird Wichael L. Cheever, Faegre C Benson, and Peter 

S. Wattson, Senate Couheel. 

All parties were directed to file legislative redistricting 

plans on October. 7,, 1991. The panel convened hearing6 on 

October 16, November 14, and December 3, 1991 for,comments on the 

plans. 

Based on the record received from the Hinnesota District 

Court, Fourth Judicial District; the record compiled during the 

course of the hearings; and the euknnissions of the parties; the 

panel make6 the folloving Finding6 of Fact and Conclusions of Lav. 

GS OF m 

1. In January 1991, Patricia Cotlov, Phillip Kra66, Sharon 

LaComb, James Stein, and Theodore Suse initiated this action in 

Hinnesota District Court, Fourth Judicial District. They asked the 

court to declare the present legislative apportionment, Minn. Stat. 

SS:2.019, 2.042 through 2.702 (1990), and the preeent congressional 

apportionment, outlined in @Comb v. Grow-e, 541 F. Supp. 145 
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(D. Minn. 1982), invalid under the lfinnesota and United States 

Constitutions. 

2. The plaintiff6 further requested the court to retain 

jurisdiction during the 1991 aessfon of the legislature to 

determine vhather any legislatively enacted plans for redistricting 

satisfied the Minnesota and.United Statea Constitutions. In the 

absence of the enactment of a conatftutionally valid apportionment 

by the legislature,.. the plaintiffs asked this court to devise a 

proper legislative and congre66ionalapportionmentfor the State of 

Winnesota. 

3. On Febmary 15, 1991, John Walker, tioward Miller, Don 

Sudor, and Nkajlo Vangh eerved notice and 6tatement of 

intervention. On March 14, 1991, plaintiff6 served notice of, 

objection to the $ntervention. 

+* On February 25,.1991, the previoualynamedplaintiffs and 

defendant6 Joan Grove and the Hennqpin County Auditor Eitipulated 

that the court had subject matter jurisdiotion; that aa a result of 

population .ohanges reflected .,ik the 1990 federal cenaue, the .~ . . 
present legislative and consessional district6 contravene the 

Rinnesota and United State! Constitutigns; and that the Chief Judge 

of the ,Hennepin County District Court could request the Chief 

Justice of the State of Minnesota to appoint a panel of three 

district court or appellate judges to hear and decide this action. 

5. On April 2, 1991, the Hinnesota House of Representative6 

and. the Minnesota Senate served notice .of intervention as 

defendants and a 6tatement of intervention. No party objected. 
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6. OnHay 1.8, i991, the 1egislatWepassed Chapter 246, S.F. 

NO. 1571, establishing a legislative redistricting plan- The bill 

was presented to the governor on Hay 24, 1991. 

3. on June 4, 1991, the Minnesota Supreme Court appointed 

the undersigned three-judge panel to hear and decide all matters, 

including all pretrial and trial motions, and to reach an ultimate 

disposition of this case, 

8. On June 20, 1991, the Minnesota Supreme'Court declined 

original jurisdiction on the question of the validity of the 

enactment of a number of bills, including Chapter 246, the 

legislative redistricting bill. A declaratory judgment action vas 

filed in Ramsey County District Court. 

9. On July 26, 1991, the :special redistricting panel 

conducted a pretrial statue conference and, on July 29, 1991, 

issued Pretrial.Order No,. 1 ordering (a) that John Walker, Howard 

Miller, Don gudor, and Nkaj lo Yangh be permitted to intervene ae 

plaintiff-interveners; .(b) that parties submit responses to the ( 
criteria adopted.by the Minnesota Legielature for legislative and 

congressional .redietricting g+ns; and (c) that arrangements be 

made,.to.permit,.the panel to viev the legislature's redistricting 

computer 'system. 

. 10. On August 2, 1991, by order of Ramsey County District 

Court, Chapter 246 w?s declared to be a validly enacted law. 

11. On AUgU6t 16, 1991, the special redistricting panel 

issued Pretrial Order No. 2 establishing certain preliminary 
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criteria for legislative and congressional redistricting and 

directing oral argument on other reserved criteria. 

12. After the parties' argument6 on the reserved criteria, 

the panel issued Pretrial Order No. 3 on September 13, 1991, 

adopting the final criteria for congressional and legislative 

redistricting. The criteria for legislative redi6tricting are as 

follows: 

1. The Benate mumt bs coapoaed of 67 mamberm .’ The EQune of 

Representative@ must be caqoead of 134 mea&a. 

2. Each dimfrict im ukitlod to rlact a singla 9'. 

3. A repremmtati9u dF&tict my not be divided in the formation of a 

Genate district. 

4. The dietrictm rawt be eubetantially equal in population. The 

population of l d&tatrict muat not devFate fxou,the ideal by more than two 

percent.. Because 4 court-ordered raappatiionment plan must conform to a 

higher etandard of population mquallty than n legielative reapportionment 

plan, &&.ni.mi& deviatiba fran the'populrtion norm 4.11 be the goal for 

=mbliehing dirtrictcr. $& m, 420 U.S. 1, 95 1. Ct. 7511 fonngg, 

431 U.S. 401, 97 8. ct. 1826. 

S. The dietricto must be composed of convenleni contiguouo territory 

structured into campact units, Contiguity by water ir mufficient if the 

water id not a 8etioue obotacla to travel vithin the district. 

6. The districts must be numbatod in a regular esriee, beginning with 

House dietrict IA in the nonhwest corner of the etate and proceeding 

acroea the mate from weet to ea(lt, north to oouth, but bypaeeing the 

eeven-county rPetropolitan area until the .aoutheaet corner hae been 

reached; then to the reven-county metropo1Fta.n area outaide the citiee of 

Hinneapolie and St. Paul; then in ni~sap~1d.s and St. Paul. '. 
7. The districts must not dilute the voting etrenqth of racial or 

language minor Fty populationa. Where a concentration of a racial or 
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lonquaga Idncxity mkea Lt poUrnFbl~, tha dlsttictm muat incraare the 

probabqlty that tnmbarm of the minority will be alected. MY PI- 
adopted by the court rhall comply with the applicable provisions of the 

L'ederal Voting Right8 Act, 42 0.8.C. $ 1971, pt seq. 

8. Tha district8 will 'k drwn with &tontlon to aounty, city and 

twmhip bouadarioe. A county, city, or towwhip will not be divided bt0 

more than one district ucept l 0 nocamary to meat oqml population 

requixumntm or to form dirtrictm that ue canposed of convenient, 

contiguous and ccmpact territory. Whaa any county, city or tomuhip mat 
ba divided Lnto one or acre dimtrictm, 1t will be divided into ne few 

di8triCtB N ~ACtiCbble. &y&da V. $~JUQ, 377 U.6. 533, 578-79, 84 

S. Ct. 1362, 1390-91 (1964)r m I. m, 385 U.S. 440, 444, 81 6. ct. 

569, 572 (1967). 

9. The diatrictm l hould l ttmnpt to praueme aamnunitfes of intereat when 

that can by dono in acaplianea with the preceding l tandads. The panel 

may racognite a cmmunity'r chnractrr au urban, ruburban or rural. a 

BkolnLck v. SUta Elector- of a, 336 P. Supp. 839 (tz.0. 111. 

1971)j av. C3-r 541 F. Supp- US (D. Minn. 1992); &sComb v. w I 

541 F. Supp. 160 (D. M~.NI. 1982)r m Cj.titeno w . fw 

. tr m, 253 F. Supp. 731 (D. Md. 

1966), &fad rub. no& &Bon V* a, 384 U.8. 315, 86 8. ct. 1590 
(1966). Mditional commition of intmrort rhall be conrlderod if 

perouaeively eetablirhed and not In violation of appl&able C(BO law. 

10. Past wottig kmhavfor and ro&kmcy~of incumbents l hall not be uood 

ae crI.teriaI however, they orpy k uued to evaluate the fairneacl of plane 

submitted to the COWA. 

13. Subsequently, <be panel adopt&. an additional criterion 

that all submitted plans should be based on Chapter 246. 

Defendant-interveners, joined by other-parties, uged the panel to 

adopt, as a criterion, certain %urative amendmentsM to 
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Chapter 246. The amendments had passed out of the special 

redistricting committees of both houses on August 26, 1991, after 

the legielature had adjourned. However, the amendments had not 

been passed by the full bodies of either house, nor had they been 

presented to the governor for his signature. The panel declined to 

adopt as a criterion the legislative committees proposed 

corrections to Chapter 246. 

14.. The August 29, ,991 Pretrial Order No. 3 also ordered 

suspension, until further order of the panel,.of the tine periods 

within which Local units of government dre required to complete the 

redefining of the boundaries of election precincts, wards, or other 

local election districts pursuant to HIinn. Stat. SS 2048.135, 

2048.14, 205.84, 20SA.12, and 375.02 (Supp. 1991). The pretrial 

order designated the format for submission of redistricting plans 

and directed oral argument on various motions, including whether 

Chapter 246 violates the Minnesota or United State6 Constitutions 

or the Federal Voting Rights Act. Finally, recognizing that the 

time reguirem%ts for congressional redistricting are less 

stringent, the panel deferred eubmi~6ion of congreesional 

redistrfcting,plans. 

15. Following SUbIds6iOnS from the partiee, the panel isaued 

Pretrial Order No. 4, on October: 1, 1991, which (a) denied 

plaintiff-intervenor6' motion to stay this proceeding; (b) dec.larad 

that the numerous facial infirmities in Chapter 246, including 

noncontiguous districts, violate Article IV, sections 2 and 3 of 

the Minnesota Constitution; and (c) declared that facial 
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infirmities also Violate the equality of representation requirement 

of tie fourteenth amendment to the Unit&d States Constitution. The 

panel denied plaintiff '8 motion Wenforce Chapter 246, &ether 

vith its "curative amendment8N, as the'reapportionment plan for the 

State of Minnesota. Because no. party submitted specific 

allegations of Voting Rights Act violations, the, panel ordered 

submission of any. Chapter 246 violations of the Federal Voting 

Rights Act without waiver of -Jurisdictional objections by 

October 7, 1991. . 

16. On October 7, 1991, defendant-intemmnore, the Minnesota 

Legislature, renewed its sukission of Chapter 246 together vith 

the curative amendments adopted by the Senate and House Committees 

on Redistricting; plaintiffs proposed adoption of the legislaturels 

Plan, with curative amendments, as the court-ordered legislative 

redistricting plan; defendant Secretary of State Growe supported 

the submission of ,the legislature; defendant Hennepin. County 

Auditor supported the suhmiesion of the legislature; and plaintiff- 

intervenors su.bmi!ted a proposed legislative redistricting plan. 

The panel received additional submissions from citizens groups and 

individual legislators, only one of vhich vas made part of the 

record. 

17. No violations of, the Federal Voting Rights Act were 

asserted. , 
JfJ+ On October 15, 1991, defendant-intervenors submitted a . 

written response to the plaintiff-interveners' proposed legislative 

redistricting plan. On .October 16, defendant Growe submitted a 

._ 
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written response to plaintiff-interveners' proposed legislative 

redistricting plan; plaintiff-intervenors submitted a vritten 

response to the legislature's redistricting plan; and defendant 

Hennepin County Auditor submitted a, vritten analysis of the 

plaintiff-intervenors' plan, On October 17 and 18, 1991, 

defendant-intervenoro submitted additional .responses to the 

plaintiff-interveners' redistricting plan. 

19.. On November 4, 1991, ‘defendant-intervenom submitted a 

congressional redistricting plan. The plan is based on S.F. 

No. 1597/H.F, No, 1728, adopted by the House of Representatives 

Committee on Redietricting and the Senate Committee on 

Redistricting on October 30 and.31, 1991, and referred to the full 

Houge and Senate for consideration in early January, 1992. 

20. On November 8, 1991, the panel issued Pretrial Order 

No. 5 ordering final oral argument on (a) the existence and use of 

any legislative history of Chapter 246, including maps, and (b) the 

application of. the rules of etatutory interpretation to avoid, 

modify, or correct constitutional or other defects in chapter 246. 

In addition, the panel ordered that all parties have computer 

access to each proposed plan file and <written geographic 

description .of both plans. 

21. On November 14, 1991, defendant-intarvenors eubmitted a 

memorandum on Chapter 246'6 legislative history, appending 

affidavits of,State Repr,esentative Peter Rodosovich, State Senator 

Lawreqce J. Pogemiller, and Craig Lindeke from the Revisor of 



Statute6 Office. The panel has adopted the following as relevant 

pieces of legislative history: 

a. A set of two small black and white map8, one of the 

state and one of the metropolitan area. These maps were 

distributed to each member of the Eouse in the House chamber 

on May 18, 1991, before the members .voted on Chapter 246. 

These two maps FIere al60 distributed to each member of the 

Senate in the Senate chambere on Way 16, 1991, before the 

memkmts voted on Chapter 246. In edch instAnce, the chief 

authors of the bill represented that the pr'oposed 

redistricting plan was depicted in the tvo black and white 

maps. 

b. A second map group consisting of four large color 

maps depicting reepectively the areas of (1) the State of 

Minnesota, (2) the seven-county.metropolitan area,,.(3) the 

City of Minneapolis, and (4) the City of St. Paul. The maps 

were used in both. the House and Senate committees and 

displayed in.the House retiring room on May 17, 1991, the 

House chamber on May 18, 1991, the Senate retiring room on 

May 1% 1991, and in the Senate chamber on May 16, 1991. 

C. A group of Seven reports, primarily population 

tables. Three of the reports vere distributed to members of 

the House on Xay 18, 1991, before they voted on Chapter 246. 

Three of the reports were distributed to all members of the 

Senate on Hay.18, 1991, before they voted on Chapter 246. The 
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remaining report vas distributed to the members of the Senate 

Redistricting Committee on May 3, 1991. 

LQSIONS OF LAII. 

1. Minnesota L&Us 1991, Chapter 246, violate8 Article IV, 

sections 2 and 3 of the Minnesota Constitution because, among other 

defects, it creates noncontiguous districts. 

2. Minnesota Laws 1991, Chapter 246, violates the equality 

of representation requirement of the fourteenth amendment of the 

United States Constitution. 

3. Unless a legislative plan is incorrectably invalid, a 

court may not simply eubetitute its own reapportionment preferences 

for those of the state legis3.ature. See w v. Sef~&& 456 U.S. 

37, 40-42, 102 S. Ct. lS18, 1520-21' (1982). Courts are not 

permitted to disregard state apportionment policy or plans without '..' 
solid constitutional grounds for doing 60. White v. Weti, 412 

U.S. 783, 795, 93 S. Ct. 2348, 2355 (1973) (citing Whitcomb Y, 

Chavis, 403 U.S. 124, 160, 91 ST Ct. 1858, 1878 (1971)). The court 

must reconcile constitutional requirement8 vith the goals of state 

political policy by limiting its-modifications "to thoee necessary 

to cure any constitutional or statutory defect.* Upha 456 at 43, 

102 S. Ct. at 1522; see also uki v. 8tate Bd, of Elections, 574 

F. Supp.. 1082 (N.D. Ill. 1982) (making only those corrections 

necessary to remove unconstitutional defects). Such deference does 

not extend to the curative amendments, as they have not been 
* 

adopted into law. 



4. no& of the' constitutional and statutory defects in 

Minnesota Lava 1991, Chapter 246 can be cured by ascertaining and 

effectuating the legislative intent, m Hind. Stat. S 64S.16 

(SUPP. ‘1991); and by applying canons of statutory construction, 

Minn. Stat. SS 64S.160645.43 (Supp. 1991). The remaining defect6 

require corrections and adjustments vhich are based on legislative 

policy and the coutt'~ redigtriating criteria. Theee corrections 

and adjustments are made in the attached plan and explained in the 

accompanying annotations. 

5. Hlnnesota Law3 1991, Chapter 246 complies vith the 

Federal Voting Rights Act. 

. LX/ That subject to the stay issued by the United States 

District Court in -on v, Grave, No. 4-91-202 (D. Minn. Dec. 5, 

1991), and in conformity with Mim. R. Civ. P. 54.02 the folloving 

reapportionment of the Winnesota Legislature shall be final and 

effective beginning vith the 1992 primary and general elections, 

unless a conatitutional'plan is enacted by the State of Minnesota. 

The stay of time periods for completion of redistricting for local' 

units of government is dissolved. 

fA Subject to the stay issued by the United States District 

Court in J?mison v. Grw, No. 4-91-202 (D. Minn. Dec. 5, 1991), all 

plans for congrestiional redistricting shall be submitted to this 

panel on or before January 17,,1992. 
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Mary Kiffineyer 

MINNESOTA SECRETARY OF STATE 

May 15,200 1 

Representative Erik Paula 
545 State Office Building 
St, Paul, MN 55 155 

Dwr Rqmsmtative Paulsen: 

I ant writing to express my concern regardiug the possibility that the legislature will adjoum next Monday without 
fulfilling its rcspotibility to adopt a ndktricting plan. Ibelieve that voters, candidafes, election administrators 
and the greater public good will be saved by the adoption of a legislative rediskting plan before May 21,2001_ 

While the law may permit passage of a plan as late as March, 2002, prudent public poliq demands that a 
raiisnicting plan be enacted long before that deadline. Because wdktricting will result in sigfxificaxtt changes to 
govemrnent lmtindaries at nearly every level, time is a critical element to maw&g the5e transitions. 

Our democratic republic bene&s from an informed electorate. Voters need tiomation about their new election 
dist&s in order to m&e goad decisions and lmow the candidates seeking to reprezxnt them Furthermore, voter 
confusion and the potential for voting in the wrong precinct will be r&md if the redishicting plan is 
implemented as soon as possibk, thus allowing polling place’desig&ious ant! the updating of voter registration 
recbrds to proceed in a Cimely and organized ruannct-. The potential risk for thousmds of miscast ball- and 
disenfkmchised voters should not be a casualty of the inabiliq of the legislature or political parties to agree on a 
rcdislri~g plan. 

Likewisle, early knowledge of election districts provides candidates with sitical information needed to file for Qc 
September, 2002 pximaty tlcotions and to conduct proper campaigns using rhc new boundaries. Also, political 
parties hold the’ u precinct caucuses in early March &I begin the process of eleckg delegates to endorsing 
con~tims USIA~ held iu June. A pian delayed by court nppeals could disqt the campaign promss. 

AS YOU Can imafie, pmper implementation of the redistricting plan will req& a v&U army ofst&Z SW, 
County auditors, municipal and s&ol.disuict clerks and election judges in order to prep= and execute rhe many 
redkh-icting-lelated tiks. These aka& difficult duties ate m snessed by a la& of a&quate time, 

I belieye that the Marah 19,202 legislative redistricting deadline should be vieked w the most extreme scenario 
permitted by cun-ent law. It would be a far grater stice to the citkms of this state for the legislature to adopt a 
redistricting plan before its adjqummen t on May 21,200I. Informed voters and candidates, political patty 
activities and a more accurate vote count may all result by the adoption of a plan before adjoummem next 
Monday. I strongly wge YOLI to take action before that deadline. 

c: Governor Jesse Ventura 

-pt 190 ,St& Office Building t 100 Constitution Avenue ‘t St. Paul, MN 5515S-1299 * (651) 296-2803 *‘Fax (6511 2%9073 
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